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TERESA CAFFESE (CABN 124342) 

DARLENE BAGLEY COMSTEDT (CABN 284025) 

LAW OFFICES OF TERESA CAFFESE 

1000 Brannan Street, Suite 400 

San Francisco, CA 94103 

Telephone: (415) 536-1455 

Facsimile: (415-522-1506 

teresa@.caffesel a' w. com 

dcomstedt@sideman.com 

Attorneys for Defendant 
YAT WA PAU 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 
SAN FRANCISCO DIVISION 


UNITED STATES OF AMERICA, 


Case No. 3:14-CR-00196 (CRB) 


Plaintiff, 


v. 


DEFENDANT YAT WA PAU’S NOTICE 
OF MOTION AND 

MOTION FOR SEVERANCE UNDER 
FED.R.CRIM.P. 14 


YAT WA PAU, 


Defendant. 


DATE: SEPTEMBER 9, 2015 
TIME: 9:30 A.M. 

CTRM: 6, 17 th FLOOR 


NOTICE OF MOTION 

PLEASE TAKE NOTICE that on September 9, 2015, at 9:30 a.m., or as soon thereafter 
as the matter may be heard, Defendant Yat Wa Pau, through counsel, will and hereby does move 
for an order severing his trial from that of his co-defendant Leslie Yun pursuant to the Sixth 
Amendment of the United States Constitution as well as Federal Rule of Criminal Procedure 14. 

This motion is based on this Notice of Motion and the attached Memorandum and Points 
of Authorities, the files and records of this case, and any other evidence or argument that may 
properly be presented to the Court. 

Ill 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Mr. Pau is one of eight defendants in the above-captioned case’s Trial Group II, for which 
trial is scheduled to commence on November 2, 201 5. Another of the eight defendants in Trial 
Group II is Mr. Pau’s wife, Ms. Leslie Yun. For all 22 charges Mr. Pau faces, Ms. Yun is named 
as a co-defendant: Count One (Conspiracy to Conduct the Affairs of an Enterprise through a 
Pattern of Racketeering Activity); Counts 89-98 and Counts 102-109 (Money Laundering); Counts 
133 and 162 (Conspiracy to Traffic/Trafficking in Contraband Cigarettes); and Count 227 
(Possession of Marijuana with Intent to Distribute). Ms. Yun is also indicted in numerous other 
counts, including sixteen additional counts of money laundering and one additional count of 
conspiracy to distribute marijuana. 

Although factually wanting, the Second Superseding Indictment sets out the Money 
Laundering counts by way of a chart with the date, amount, and description of the financial 
transaction for each count. [Doc. 671] For Counts 89-90 the party identified in the chart as 
having allegedly conducted the illicit financial transactions is Ms. Yun. For Counts 91-98 the 
parties identified in the chart as having conducted allegedly illicit financial transactions are Ms. 

Yun and co-defendant George Nieh. Again, for Counts 102-108, seven of the eight counts 
identify Ms.Yun or Mr. Nieh as the party engaging in the alleged illicit behavior. Indeed, of the 
eighteen money laundering counts in which the government alleges Mr. Pau is complicit, Mr. Pau 
is only identified as the actor in one count: Count 1 04. 

A review of discovery, specifically the Affidavit of Special Agent Emmanuel V. Pascua in 
Support of Complaint, reveals numerous factual allegations that Ms. Yun was involved in 
meetings with UCE-4599 and Mr. Nieh during which it is alleged that the details of the money 
laundering activities were discussed and planned. In contrast, the Affidavit as well as other 
documentary evidence upon which the government premises these counts demonstrate that Mr. 

Pau was not present for these pertinent meetings and conversations. Indeed, a close inspection of 
the evidence reveals that Mr. Pau did not take any action that would implicate him in any alleged 
money laundering. Put succinctly, any evidence that Mr. Pau knowingly conducted the illicit 
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financial tiansactions that form the basis for the eighteen money laundering counts against him 
relies heavily (and improperly) on inference— an inference that is rebutted by Ms. Yun. 

As set forth in the Declaration of Counsel Teresa Caffese (“Declaration of Counsel”), 
attached hereto as Exhibit A under seal and submitted ex parte for an in camera review, Mr. Pau 
had no knowledge of the alleged financial transactions that underlie Counts 89-98 and 102-108, 
and upon which the government relies as a main contributing factor for the alleged racketeering 
activity charged in Count One. However, this exculpatory evidence will be unavailable to Mr. Pau 
at a joint trial because, as reflected in the Declaration of Counsel Dennis Riordan (Counsel for 
Leslie Yun), Exhibit A-l to the attached Declaration of Counsel, it is not Ms. Yun’s intention to 
waive her Fifth Amendment right and testify at her own trial. Mr. Pau has only one available 
option for a fair trial: he must be able to obtain and present the testimony of his wife, Ms. Yun - 
and that option is only available if he and Ms. Yun are not jointly tried. 1 

As evidenced by Dennis Riordan’s Declaration of Counsel, Ms. Yun states that she is 
prepared to testify at Mr. Pau’s separate trial, and her testimony would be substantially 
exculpatory of Mr. Pau as to the money laundering counts and the marijuana count, which account 
foi nineteen of the 22 counts Mr. Pau faces. Indeed, as these counts provide much of the 
foundation for the RICO count against Mr. Pau, Ms. Yun’s testimony could be substantially 
exculpatory to Count One as well. As such, Mr. Pau is entitled to a severance of his trial from that 
of his wife, Ms. Yun. 

II. LAW AND ARGUMENT 

A - Severance is appropriate when one defendant establishes that a co-defendant 
would provide exculpatory evidence if the trials are severed, but is unwilling to 

testify in a joint trial. 

Even when joinder of co-defendants is technically proper under Fed. R. Crim. P. 8, Fed. R 


I he Declaration of Counsel and its related exhibits, attached hereto as Exhibit A, A-l, A-2 and 
5 •effectively, have been filed under seal and ex parte for in camera review by the Court, 
filing these documents in this manner simultaneously serves to allow the Court to determine if the 
criteria tor severance pursuant to VigU and Mariscal, infra, have been met while preventing the 
disclosure ot privileged and confidential information, communications, and strategy. 
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Crim. P. 14 states that 

[i]f the joinder of offenses or defendants in an indictment appears to prejudice a 
defendant or the government, the court may order separate trials of counts, sever 
defendants’ trials, or provide any other relief that justice requires. 

Motions for severance are addressed to the trial court’s discretion. U.S. v. Siefert, 648 F.2d 557, 

563 (9th Cir. 1980). 

There are a number of circumstances that courts have found to warrant severance pursuant 
to Fed. R. Crim. P. 14, including when a joint trial would compromise a specific right of one of 
the defendants, or prevent the jury from making a reliable determination of guilt or innocence. 
Zafiro v. U.S., 506 U.S. 534, 539 (1993); see also U.S. v. Stinson, 647 F.3d 1196, 1 125 (9th Cir. 
2011). Specifically, both the Supreme Court and the Ninth Circuit have found severance 
warranted when one defendant establishes that a co-defendant would provide exculpatory 
evidence if the trials are severed, but is unwilling to testify in a joint trial. Siefert, 648 F.2d at 564; 
Zafiro, supra, 506 U.S. at 539 (“a defendant might suffer prejudice if essential exculpatory 
evidence that would be available to a defendant tried alone were unavailable at a joint trial”). This 
is because, as the Supreme Court has repeatedly held, “few rights are more fundamental than that 
of an accused to present witnesses in his own defense.” Taylor v. Illinois, 484 U.S. 400, 408 
(1988) ( see also Zafiro, supra, at 539 (unavailability of exculpatory witness affects a specific trial 
right of the accused)). 

When a defendant moves for severance based on the asserted need for a co-defendant’s 

testimony, the defendant must show that he would call the co-defendant at a severed trial; that the 

co-defendant would, in fact, testify; and that the testimony would be favorable to the movant. U.S. 

v. Vigil, 561 F.2d 1316 (9th Cir. 1977); see also U.S. v. Reese, 2 F.3d 870, 892 (9th Cir. 1993). To 

satisfy the third prong, the defendant must show that the co-defendant’s testimony may be 

“substantially exculpatory.” U.S. v. Mariscal, 939 F.2d 894, 896 (9th Cir. 1991). Stated 

otherwise, in considering a defendant’s claim that a co-defendant will provide exculpatory 

information, a district court must weigh a number of factors, including “the good faith of the 

defendant’s intent to have a co-defendant testify, the possible weight and credibility of the 
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predicted testimony, the probability that such testimony will materialize, [and] the economy of a 
joint trial.” Mariscal, 939 F.2d at 885 ( citing U.S. v. Kaplan, 554 F.2d 958, 966 (9th Cir. 1997)). 

B. Mr. Pau satisfies the requirements set forth in Visih thus warranting 

severance of his trial from Ms. Yun. 

Filed with this pleading for ex parte, in camera review are (1) a Declaration of Counsel 
stating that in a severed trial she would call the co-defendant Ms. Yun; and (2) a Declaration of 
Leslie Yun’s Counsel, Dennis Riordan, confirming that, although Ms. Yun has no intention of 
testifying at her own trial, she would be willing to testify as a witness for Mr. Pau in a severed 
trial. A review of Mr. Riordan’s Declaration evidences that the information Ms. Yun would 
competently provide on Mr. Pau’s behalf is “substantially exculpatory.” Indeed, Ms. Yun’s 
proffered testimony would exculpate Mr. Pau of the money laundering charges that he faces and, 
thus, would also likely exculpate him of the racketeering allegations contained in Count One. 

Speaking in broad strokes, an essential element of money laundering is that the individual, 
with the intent to either promote the carrying on of specified unlawful activity, or to conceal or 
disguise the nature, source, or ownership of property believed to be the proceeds of specified 
unlawful activity, conducts or attempts to conduct such a financial transaction involving those 
funds. 18 U.S.C. §195 6(a) (3) (emphasis added). As evidenced by her counsel’s Declaration, Ms. 
Yun’s proffered testimony would demonstrate that Mr. Pau did not conduct — or attempt to 
conduct — any such financial transaction involving any illicit funds as alleged in the eighteen 
counts of money laundering charged against Mr. Pau. This is the sort of testimony contemplated 
by Vigil and Siefert, supra, that warrants severance in order to avoid prejudice to the moving 
party. As in Vigil, supra, this is the sort of testimony that very possibly could lead the jury to 
acquit Mr. Pau, and this court should not require Mr. Pau to rely solely on his co-defendant’s 
sense of justice (or in this case, marital loyalty) when the co-defendant’s liberty is also at hazard. 

To do so would be “to ignore the facts of life,” not to mention the co-defendant’s Fifth 
Amendment right. Vigil, 561 F.2d at 1318. 

There may be some impact on judicial economy if the court grants this motion. However, 
when balanced against the prejudice that Mr. Pau would suffer if he were forced to proceed to trial 
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joined with Ms. Yun, including but not limited to the deprivation of his fundamental right to 
present witnesses in his own defense and, subsequently, his constitutional right to a fair trial, said 
prejudice outweighs the judicial economy of a joint trial. See Seifert , 648 F.2d at 563 (“[T]he 
defendant must show that failure to sever was so manifestly prejudicial that it outweighed the 
dominant judicial concern with judicial economy 

III. CONCLUSION 

Mr. Pau has satisfied the requirements for severance as set forth in Vigil and Mariscal, 
supra, and as such Mr. Pau must receive a separate trial from his co-defendant Ms. Yun. Denial 
of this request for severance would deny Mr. Pau his constitutionally guaranteed right to a fair trial 
as it would preclude him from calling a witness crucial to his defense and would prevent the jury 
from properly determining his role in the offenses charged. 

Respectfully submitted, 

DATED: August 5, 201 5 LAW OFFICES OF TERESA CAFFESE 


By: /V 

Teresa Caffese 

Darlene Bagley Comstedt 

Attorneys for Defendant Yat Wa Pau 
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